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COMPLAINT. 


Complaint 
(Letters Patent) 
1) Jurisdiction of this Court depends upon the statutes 
of the United States relating to the grant and issuance of Letters 
Patent of the United States and particularly upon Title 35, United 


States Code, Section 145. 


2) No appeal has been filed in the United States Court 


of Customs and Patent Appeals. The complaint herein is being filed 
within sixty (60) days of the decision of the United States: Patent 
Office Board of Appeals and in accordance with the law and rules 
provided by Rules 171, 197, 303 and 304 of the Rules of Practice 
of the United States Patent Office. 

3) Plaintiff, Howard P. Horton, is an individual 
residing in Sarasota, Florida, whose address is 1154 Westway Drive, 
Sarasota, Florida. i 

4) Defendant, Edward J. Brenner, is a citizen of the 
United States, is the Commissioner of Patents of the United 
States, and as such a legal resident of the District of Columbia, 
and is being sued herein in his official capacity as the Commissioner 


of Patents. 


COMPLAINT 


5) On April 29. 1966. Howard P. Horton. plaintiff, filed 


in the United States Patent Office an application for a Design 


Letters Patent on an invention entitled STEAM BATH, which 
application was given Serial No. D-2065, the application was filed 
on April 29, 1966 and was a continuation-in-part application of 
Design Patent Application Serial No. D-85-812 filed June 21, 
1965 which became abandoned. 

6) Said application No. D-2065 was filed and duly 
prosecuted in accordance with the laws of the United States and 
with the Rules of Practice of the Patent Office. 

7) Said application has been passed upon by the Primary 
Examiner, who wrongfully refused to allow the claim of the said 
application, and the Primary Examiner finally rejected the 
following claim: 

CLAIM 

--The ornamental design of a steam bath as shown 

and described. -- 

8) An appeal was taken to the Patent Office Board of Appeals, 
which Tribunal, by its decision of October 18, 1967 affirmed the 


action of the Primary Examiner as to the rejection of the aforesaid 


COMPLAINT 


claim, and by this action, defendant refused and still refuses to 
grant a patent on said design patent application Contercire said 
claim, 

9) The invention of the application for Design Letters Patent 
involved in this proceeding relates to a novel design for a steam 
bath characterized in its overall ornamental features and having 
a non-angular appearance and a door which curves upwardly over 
the top of the cabinet and curves downwardly and inwardly to almost 
the bottom of the cabinet and also curves around the sides of the 
cabinet which, in overall effect, produces a novel, Ganiea: 
streamlined, and pleasing appearance. 

10) The above recited claim of said application is 
considered to be patentable by plaintiff. 

11) Plaintiff asserts it was error in fact and in law on the 
part of the defendant, the Primary Examiner, and the Patent 


Office Board of Appeals to refuse to allow the claim of the 


application, whereby the plaintiff has been deprived of property or 


rights to which he is lawfully entitled. 
12) The invention of said application is new and useful 


and was not known or used by others in this country before the 


COMPLAINT 


invention thereof by Howard P. Horton, the plaintiff. and was not 
patented or descrided in any printed publication in this or any 
foreign country before the invention thereof by said Howard P. Horton 
or more than six (6) months prior to said application and not in public 
use or on sale in the United States for more than a year prior to said 
application and not patented in any country foreign to the United States 
on an application filed by said Howard P. Horton or his legal 
representatives prior to said application and has not been abandoned. 
WHEREFORE the plaintiff prays as follows: 
1) For a decree that plaintiff Howard P. Horton is entitled 
according to law to receive Design Letters Patent of the United States 


for the aforesaid invention as defined by the claim of said application. 


2) For 2 decree, pursuant to the United States Code, Title 35. 


Section 145, that the Commissioner of Patents be directed to allow 
the aforesaid claim of said application and such other claim as upon 
hearing this Honorable Court may find patentable and to issue to 
plaintiff, Howard P. Horton, United States Design Letters Patent 
containing said claim. 

3) That plaintiff have such other and further relief as the 
nature of the case may require and as to this Honorable Court may 


seem meet. 


ANSWER TO COMPLAINT 


ANSWEA See 


To the Honorable the Judges of the United States District Court 
for the District of Columbia 


1-6. Defendant admits the allegations of these paragraphs 


of the complaint. 

7. Defendant denies the allegations of this paragraph 
of the complaint, for reasons hereinafter given. 

8. Defendant admits the allegations of this paragraph 
of the complaint. 

9. Defendant admits that the allegations of this paragraph 
of the complaint are analogous to those made in application Serial 
No. D-2065, but defendant denies said allegations, for reasons 
hereinafter given. 

10. Defends admits that plaintiff considers the claim of 
application Serial No. D-2065 to be patentable, as alleged in this 
paragraph of the complaint, but defendant denies said allegation, 
for reasons hereinafter given. 

11-12. Defendant denies the allegations of these paragraphs 


of the complaint, for reasons hereinafter given. 


ANSWER TO COMPLAINT 


FURTHER ANSWERING defendant denies that plaintiff is 
entitled to receive design letters patent of the United States, as 
requested in the prayers of the complaint, because the invention 
as defined by the claim of application Serial No. D-2065 is not 
patentable under the law, for the reasons given and in view of the 


prior patent and publication, cited and relied upon by the examiner 


in the Examiner's Answer, and by the Board of Appeals in its 


decision in said application. Profert of said patent, publication, 


answer and decision is hereby made. 
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THE DEPUTY CLERK: Case of Howard P. Horton versus 
Commissioner of Patents. 

THE COURT: You may proceed, gentlenen. 

MR. RAPTES: Your Honor, my name is Ted Raptes. I 
am attorney for the Plaintiff. This is a civil action brought 
under 35 U.S.C. 145 in which the Plaintiff is che applicant of 
U. S. Patent Application Serial No. D 2065 filed on April 29, 
1966, for a steam bath design. The applicant was refused a 
patent by the Patent Examiner and the Patent office Board of 
Appeals. 

The action is brought to seek an adjudication by 
this Court that the Defendant be authorized to issue to the 
Plaintiff a design - patent, the claim of which reads as fol- 
lows: "The ornamental design of a steam path as shown and 
described." 

at this time I would like to offer into evidence 
certified -- 

THE COURT: You make an opening statement and the 
Government makes an opening statement, and then we start the 
evidence. You do not offer evidence at this stage, you just 
make your opening statement. 

MR. RAPTES: All right. 


THE COURT: I read your trial brief. There is a 


drawing attached as an exhibit to the trial prief showing the 


e 
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Gesign, is there not? 
MR. RAPTES: Yes. It is the same drawing that is 
f in the application file. 
Now the invention deals with the novel ornamental 
i Gesicn of a steam bath. 
© COURT: Just what is a steam bath? 
RAPTES: I was just going to refer to it. We 
have our unit here that we were trving to obtain a patent on. 
couRt: It is a portable bath? 
Let me bring it up and show it to you. 
You may do that if you wish. 


This is the steam bath that we are 


referring to and it is a sauna type bath. This is the unit 


that we were trying to optain a design patent for and it is a 
type that is used in the home. It can be put in the bedroom 
or wnerever and the person gets in. 

THE COURT: I cannot hear you when you look back. 
Pace the Court. 

MR. RAPTES: I was trying to point out the cabinet. 

THE COURT: You have to face the Court when you are 
talking and not face the back wall. 

It is used where? 

MR. RAPTES: It is used in the home. It is a port- 
able unit that is bought one taken into the home. 


THE COURT: You mean it is used in homes that have 
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no bathtubs, is that it? 
MR. PAPTESS: It is not a bath as such, it is a sauna 
bath. There is a steam created in the unit itself. 
COURT: I see. This is not an ordinary bath tub. 
RAPTES: No. 
I misunéerstood you. 


MR, PAPTES: It is a sauna type bath unit and the 


person sits in the cabinet and the steam swirls up around hin. 


THE COURT: What does the design consist of? 

MR, RAPTES: The design is the cabinet itself, the 
overall unit. Now it is characterizec, as you can see, by an 
overall tear drop shape which has -- 

THE COURT: You rean the shane of the unit is the 
design? 

MR. PA The cabinet itself. This is the desicn 
that we are trying to patent. It is the overall avpvearance 
of the cabinet which we claim is a novel and vatentable desion. 

THE COURT: Isn't that an unusual typeof application 
for design patent? What you are really trying to patent is 
the article in the guise of getting a design patent on it, 
aren't you? 

MR. RAPTES: No, we are not trving to patent any 
functionality of this cabinet, it is merely the overall 
appearance of the cabinet. This is a subject matter which is 


capable of being patented under the patent laws relating to 


ign to be patentable must @isclose a desian 
ané ornamental and it must not be antici- 
-t ané it should be inventive and beyond 
nary cesi¢ner or a@raftsran. Furthermore, 
irscortant point, it must not ke obvious which 


the patent law that was addea@ in the Patent 


think it was always in existence. 


I+ was always in existence, it was 


THE COUNT: It was always in existence under 2 
phraseolocv. 


MR. PAPTES: Now Congress intended through the vatent 


acts to encotzace ornamentation ang beautification of manufac= 


turecé articles. 
SE COURT: Let's not co into the basic fundamental 
arcue this case. 
APTES: Now the question involveé in this case 
obvicusness of the design over the prior art. One 
thet we intend to orove is commercial success which we 
enhance the arceument for patentability, but we 
the Gesien lacks invention the commercial success 
cannot fill the void. 


THE COURT: You are right on both vnoints. 
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MR. RAPTES: 


The question of design is a difficult 
one. 


With respect to 


designs the test is inheritably a 
visual one. 


THE COURT: Of course. 
MR. RAPTES: 


We say the question is the desicn obvi- 
ous to an ordinary intelligent person. 


In the instant case we 
submit that the -- 


THE COURT: Very well. I think I get your point. 
MR. RAPTES: 


We intend to present evidence that the 


Ye 
also are going to submit evidence on the commercial success. 


Plaintiff's design is novel, ornamental and original. 


THE COURT: Yes, you mentioned that. 


MR. RAPTES: 


And also copying of thedesign by com- 
petitors. 


THE COURT: I am not quite familiar with this type 


of article. What are 


these steam baths used for? 
MR. RAPTES: 


Well, they are somewhat therapeutic 
in nature. 


THE COURT: Therapeutic? 


MR. RAPTES: YeSe 
THE COURT : 


Are they used in homes or doctors 
offices or where? 


MR. RAPTES: Normally they are used in homes but 


they can be used in hospitals and not necessarily in doctors 
offices. I am sure you are familiar -- 
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THE COURT: Ordinarily where are they used? 

MR. RAPTES: In the home. I am sure you are familia 
with sauna baths; it is a steam type treatment in a cabinet 
and this is the cabinet to be used in the home. 

THE COURT: Thank you. 

I will hear the Government now. 

MR. SEARS: May it please the Court, I would like to 
introduce Mr. -Raphael Lupo, a new member of the Solicitor's 
staff. He has been admitted to practice before this Court and 
will represent the Commissioner in this trial. 


THE COURT: The Court will be very glad to hear you, 


“RP. LUPO: Thank you very much, Your Honor. 
If it please the Court, I would like to start first 


| by summarizing briefly the position of the Patent Office in 


this case. The Patent Office after reviewing the Plaintiff's 


application has concluded that it finds no patentable signif- 
jcance in the design of the Plaintiff in view of the prior 
art. Now the prior art in this case consists of two items. 

COURT: Do you have the usual booklet? 

LUPO: Yes, I do, Your Honor. 

COURT: You might hand it up. 

DEPUTY CLERK: Defendant's Exhibit l. 


(Defendant's Exhibit No. l 
marked for identification.) 


LUPO: Thank you very much. I ask that it be 


ne prior art, Your Honor, 


one Giffererce that w2s 
er between the @esicn anc that 
ané that difference ige in the outside 
shave of that cabinet but resicee in the way 
binet sat on the remainager of the cabinet; 


Zoor joineé the cabinet, 


:. 
: 


ere the 


tack. The Examiner in consigering 


Ceosner atone that it woulé be obvicus to modifv that seam of 


3 


Cosper to be curves. for he felt that this was succestec bv 


*he door of the Coscer cabinet. 


Tell me again the Gift 


MR, LUPO: Yes, Your Honor. That @ifference resides 
in the wav the back of the door rests on the remainder of the 
cabinet. The Cosper surface rests on a flat plane whereas 
the Plaintiff's cabinet re ides on a curved seam. 


THE COURT: Tell me acain the dif fference of the prior 


cabinet and the applicant's cabinet. 
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ves, Your Honor. Again it is in the way 


“es 


ecor seats on to the cabinet. The joinin > 
3 = 
inet I the orior art is a 


ff"s application it is a 


goor is curved? 
of the coor is curved. Both 


fastenince? 


thet it woulce 
tc be curved 
was also curvee and he 
seifving the sear. But even in 
seconcary reference known as the 
nich shows that it is old and 


of saune baths to have 2 curved sean 


of a sauna bath coor. 
The Examiner then conciueéed that it would also be 


that seem of Cosver to he curvee in 


the svorting gooés ite™ that 


Honor. It is on the left hand 


in this case wishes to take 


exoressly that position as forth by the Examiner as was 
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affirmed in a procurium affirmance by the Boarc of Zoveals. 
I would like to add that in adéition to what MY. 
has said about the vetentability of designs, not only 
be new ana useful but it rus be 
clear that a desion 
to vrotection against any colorable 
Examiner in this case, Your Honor, has con- 
thet the two Gesicns were strikincly 
the Plaintiff as well as Coser. Being 
Office submits that! the Plaintiff's 
Cosper vatent and 
é not be so patent 


Concerning the case law of designs we would also like 
to Your Honor's attention ene case ef in re Johnson 
s cited at 175 Feceral 26, 791. There were three 
oms mecée in that case that I would like to briefly 
summarize. Tre first was in determining whether or not a 
design is patentable -- it is the eye of the average observer, 
if the averace observer consicGers the Gesicn to be a nev 
desien rather than a mere modification of the pre-existing 


design. 


The second voint was that the eye of the judge is 


to be considered as the eye of the observer. 


The third point which we feel is most eritical with 
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tion of the surfaces 
y have been square, mere modi- 
stentable nature. 
re Johnson happened to reside 
surfaces which were changed 


an the Court helc that that design was 


comment Z woule like to make, I would like 
fF amnveals, They only made one comment 

jt summarizes what this case is all about. 
"Ie neee to ade nothing more to what the 


Sxeminer i : : coint out thet desicn patentability 


Your Honore 


Before vou restme your seat I would like 


there any doubt that 4 desicn vatert 
> of manufacture? 
patert may be grantec on an 
Your Honor. 
Because most Gesion vatents are not on 


of manufacture, they are something besides the 


right; they are aimed at the 
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appearance of the device, but a utilitarian eoice can have 
an aesthetically pleasing appearance. 

THE COURT: You may vroceed, Mr. PRaptes, and offer 
your evidence. 

MR. RAPTES: At this time I would like to offer 
into evidence as Plaintiff's Exhibit No. 1 the certified file 
and history in the record of the Patent office. 

THE COURT: Very well. That will be admitted. 

That is the file wrapper. 


MR. RAPTES: The file wrapper. 


THE DEPUTY CLERX: Plaintiff's Exhibit No. 1 marked 


for identification and received in evidence. 
(Plaintiff's Exhibit No. l 
markea for icéentification 
and received into evidence.) 
THE COURT: You may proceed. 
MR. RAPTES: I would like to call Mr. Howard Horton 
to the stand. | 
Whereupon, 
HOWARD HORTON 
was called as a witness on his own behalf and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RAPTES: 


Q Would you give your name and address, please. 


A My name is Howard Horton. I live at 1154 Westway 


Drive, Sarasota, Florida. 
Q What is your present occupation? 
A I am in the real estate development business. 


Q Previous to the business you were in can you name 


the comoany that vou are associated with? 


A I have bemassociated with the real estate and 
building business ané also Relax-A-Sauna and manufacture of 
portable steam cabinets. 

Q Are you the applicant of U. S. Design Patent 
Application Serial No. D 2065? 

B I am. 

Q Will you relate the circumstances surrounding your 
creation of the design for wnich you applied for a design 
patent? 

A I used to fairly often go take steam baths at the 
Pentacon ithletic Club. I have taken steam baths in various 
other places, barber shops, and I thought that the idea of a 
portable streamlined, well designed, attractive steam cabinet 
for use in the home would be a marketable product. I pro- 
ceeded to design a tear drop shaped cabinet and later got the 
thing prototyped and got into production manufacturing. 

Q You say you got into production manufacturing. Was 
this with Relax-A- Sauna, Inc.? 

A Yes, sir. 


Q What was your association with that company? What 


was your position? 
A I was president of the Relax-2-Sauna. 
MR. RAPTES: I would like to mark this cabinet as 
Plaintiff's Exhibit 2. 
THE COURT: That will be admitted in evidence. 
THE DEPUTY CLERK: Plaintiff's Exhidit No. 2 marked 
for identification and received into evidence! 
(Plaintiff's Exhibit No. 2 
marked for identification 
ana received in evidence.) 
BY MR. RAPTES: 
Mr. Horton, Plaintiff's Exhibit 2, would you identify 
A That is one of the eapineee) we were manufacturins, 
ves, sir. 
Q You sav "we." Relax-A-Sauna, Inc.? 
A Relax-A-Sauna, Inc. 
0 Does this cabinet, Plaintiff's Exhibit No. 2, 
incorporate the design that you created? 
A Yes, sir, it does. 
Q Could vou describe the features of the design? 
A I was striving for curves, smooth effect, teardrop 
shape, something that would be ornamental and attractive as 


well as a utility item and came up with this teardrop shape. 


It had to conform to a certain size to fit the human anatomy 


so we were restricted there. To move it around it had to be 
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tsmall enouch to go through doorways. I stuck to the idea of 
; the teardrop shape and streamlining and having flowing lines 
| all the wav around. The door flows into the rest of the 
i cabinet, goes all the way to the floor in a graceful arc. 

Q How successful was Relax-A-Sauna, Inc., in marketing 
f this particular cabinet? 
Ke sold approximately 2,000 units. 
Are vou selling them today? 
No, sir, we are not. 
hat is the reason that you are not selling them? 
Well, there are several reasons we are not selling 


Primarily some of the people that we sold to 


copying our unit an@ instead of being distributors 


r our unit became competitors using our design. 
Have you seen any of the competitive copied units? 
Yes, sir, I have. 
Where were they? 
well, I saw one in Edinburg, Indiana, and I saw one 
in Chicago. 
Q Ino were the manufacturers of those units? 
AB Bo-Witt Products in Edinburg, Indiana, and the John 
3. Mexune & Sons, Ince, had manufactured the other one. 
Q Did you actually see the unit itself that these 
competitors made? 


A Yes, sir, I did. 
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Q Was that unit substantially identical to the one 
that you manufacture? 

A It was. 

THE COURT: Any cuestions? 
MR. LUPO: Yes, Your Honor. 

CROSS EXAMINATION 
BY MR. LUPO: 

Q Mr. Horton, now would you describe the outside of 
your cabinet, what would vou say as to its shave? 

A I would say it is generally curving. I would say 
that there are no straight lines on the entire cabinet excenot 
the base. : 

Q Would you say that it was basically perpendicular 
to the around, the backside now? 

A Generally. 

Q Would you also make the same statement of the two 

1 sides of the cabinet, that they are generally veroendicular 
to the ground? 

A Except for the curves. 

Q Now you characterize the shape as a teardrop, is 
that correct? 

A I found that the best Gesersotions: 


MR. LUPO: No further questions, Your Honor. 


THE COURT: Very well. You may step down. 


Do you have anything more? 
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RAPTES: Yes. I have one more witness. 
ER. B. Billings, vlease take the stand. 
URT: Just a moment. What testimony are you 
+ from the next witness? 
Commercial success in copying with --_ 
We already have the evidence. 
tle have brochures of the competitors 
we would like to put into evidence and we also would like 
to put the actual unit that is in the patent, the prior 


article. ‘we have those there, we would like to put that in 


Me will recess at this time for lunch. 


I think vow should be able to end your case in a few very 


brief moments. 


“UR. RAPTES: Yes, sir. 


(Whereupon, at 12:28 p.m., the Court recessed, to 


reconvene at 1:45 p.m.) 
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AFTERNOON SESSION 
1:45 p.m. 
THE COURT: We will resume the case on trial. 
MR. RAPTES: Harmon D. Billings, take the stand, 
please. 
Whereupon, 


H. D. BILLINGS 


was called as a witness on behalf of the Plaintiff and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. RAPTES: 
Give your name and address, Sa 
H. D. Billings, 430 Monroe Drive, Sarascta, Florida. 
What is your present occupation? 
A General contractor in real estate. 
Q Do you know the inventor of the design in question, 
Howard P. Horton? 
Yes, I do. 
What has been your association? 
A I have been a partner with him in the Relax-A-Sauna 
| steam bath corporation, vice president. 


Q You say you are the vice president of the corpora- 


A Yes. 


Q What are your duties as vice president? 


THE COURT: That is enough of that. 
BY MR. RAPTES: 


Q In your capacity as vice president did you have 


| occasion to examine competitors literature? 


LERK: Plaintiff's Exhibit No. 3 marked 
for identification. 


(Plaintiff's Exhibit No. 3 
marked for identification.) 


BY MR. RAPTES: 


I show vou Plaintiff's Exhibit 3. Would you identity 


B Yes. That is the Cosper unit for the Battle Creek 
Sauna. 
Q Who is Battle Creek? 
A They are a manufacturer of health products which 
includes the sauna bath. 
THE COURT: That speaks for itself. 
BY MPR. RAPTES: 
Q Does that brochure show a cabinet which is similar 
to the Cosver patent? 
A Yes, it does. 
Q Is that cabinet presently in the courtroom? 
Yes, it is. 
Will you point it out? 


The cabinet on the right. 


Q And you refer to it as the Cosper unit? 
A That is right. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 marked 
for identification. 


(Plaintiff'e Exhibit No. 4 
marked for identification.) 


BY MR. RAPTES: 
Q I hand you Plaintiff's Exhibit 4. Would you identif 
it, please. 
A This is a unit manufactured by the Battle Creek 
Equipment Company. 
Q Would you identify and characterize the unit? 
THE COURT: No, no, it has been icGentified. He has 
identified Ss exhibit. Let's move along. 
BY MR. RAPTES: 
Well, I wanted to establish that it is a copied unit 
THE COURT: I understand that. I can look at the 
picture myself. You don't have to have a witness to state 
what the picture shows. 
MR. RAPTES: I will offer Plaintiff's Exhibits 3 and 
4 into evidence. 


THE COURT: Let them be admitted. 


THE DEPUTY CLERK: Plaintiff's Exhibits 3 and 4 


received into evidence. 


(Plaintiff's Exhibit Nos. 3 and 
4 received into evidence.) 


THE COURT: You have several exhibits? 

MR. RAPTES: Yes. 

COURT: Ask one question concerning all of them 

if you want to identify them.so we can save time. 
DEPUTY CLERK: Plaintiff's Exhibit No. 5 marked 
identification. Also, Plaintiff's Exhibits 6-A, 6-B and 
C marked for identification. 

(Plaintiff's Exhibit Nos. 5 
and 6-A, 6-B and 6-C marked 
for identification.) 

BY MR. RAPTES: 

Q I hand vou Plaintiff's Exhibit 5 and Plaintiff's 
Exhibits 6-A, 6-B and 6-C. Would you identify them, please. 

A Yes. These are all copies of our unit by various 
manufacturers arouné the country. I say our unit, the Relax- 
} A-Sauna unit on the left. 

MR. RAPTES: I offer Plaintiff's Exhibit No. 3 into 
evidence which is the Battle Creek unit identified as the one 
on the richt up there. 

THE COURT: That will be admitted. 

MR. RAPTES: I offer Plaintiff's Exhibit No. 4 which 
is the Battle Creek unit which is a covy of the Plaintiff's 
desion. 

THE COURT: Now what is the relevancy of these 


exhibits, Mr. Paptes? 


MR. RAPTES: We are trying to show by this evidence 
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that competitors have copied -- 


THE COURT: In other words, if you had a patent, 


they would be infringers, is that your point? 

MR. RAPTES: They would be infringers but we are 
trying to show that the desion has been so successful — 

THE COURT: I am just asking you a cuestion. Accord- 
ing to vour contention, if you had received a patent, these 
woulda be infringers, is that Tes, 

MR. RAPTES: Yes. 

THE COURT: I see. 

MR. RAPTES: I offer Plaintiff's Exhibit 5 which is 
another cooy of the Plaintiff's unit by another manufacturer. 

I offer into evidence Plaintiff's Exhibits 6-A, 6-B 
and 6-C. One is a brochure of another ameieor which has 
copied the unit and letters to the competitors informing them 
that they have copied the unit and to cease and desist and an 
order from the competitor for one of the Plaintiff's units. 

THE COURT: Let them all be admitted. 

THE DEPUTY CLERK: Plaintiff's Exhibits 5 and 6-A, 
6-b and 6-C received into evidence. 

(Plaintiff's Exhibit Nos. 5, 
6-A, 6-B and 6-C were 
received into evidence.) 
BY MR. RAPTES: | 
Q Mr. Billings, in your capacity with the corporation 


aid vou find that the sales of the Plaintiff's unit were 
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successful? Was there a public acceptance of the unit? 

A Of which unit? 

Q Of the one in question, Plaintiff's design. 

Yes, sir. 

Relax-A-Sauna. 

Yes. 

Nere there any purchasers that made comments about 
he unit as te why they bought it? 

A Yes, there were. They thought that it was acceptable 
in their home; it went along with the decor, it was modern 
looking, it was non-theraveutic looking, it was acceptabke in 
nearly any room in the home such as a den or a bedroom. 


What happened after competitors began copying your 


Our sales decreased. 


How did the information of copying come to your 


attention? 

THE COURT: I don't think that makes any difference, 
how it comes to their attention. 

MR. RAPTES: I would like to mark this. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 7 for 


identification. 


(Plaintiff's Exhibit No. 7 
marked for identification. ) 


MR. RAPTES: I would like to offer the Cosper unit, 


which is Plaintiff's Exhibit 7, into evidence. 


THE COURT: It will ke admitted. 
TEE DEPUTY CLERK: Plaintiff's Exhibit No. 7 received 
into evicence. 


(Plainti it No. 7 
received into evidence.) 


iow the white one represents what? 


The white one represents the’ prior 


tivo units, would you in your ooinisn 
onsi¢er them substantially the same or would vou consicer 
son Laie oS | 
I would consicer them different. 
For what reason? : 
A Well, first of all the Cosper unit on the ri¢cht is 
verv angular in design; it hes a piano hince on the left hand 
side as you see, it has all straight lines, it has a shelf at 


the bottom -- all radical turns, 90 degree turns in most cases 


or nearly so. 


compared to Plaintiff's Exhibit 2, how would you 


that unit? 
A All the turns are eased, radius is very gentle on 


the side an@ the edges, the door has a very gentle slove to 
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it, the door goes all the way to the floor whereas the other 
unit has a shelf at the bottom, the sides of the unit are 
rounded or have a radius whereas the other unit is straight. 

CROSS EXAMINATION 
BY MR. LUPO: 
Q Mr. Billincs, am I correct in stating that you have 


stated that these exhibits are copies of the Plaintiff's 


Yes. 

Other than the Exhibits 6-A, 6-B and 6-C which you 
claim was an admission by a manufacturer's copy, do you have 
anv factual proof of any acts of copying on the part of any 

the other manufacturers? Do you know for a fact that any 
£ these advertisements that you see here were actually copied 
from the Plaintiff's design? 
& Yes. 
19] Would you elaborate on that? 
THE COURT: No, no. You have to ask guestions. 
“MR. LUPO: Yes, Your Honor. I am sorry. 


BY MR. LUPO: 


Q Would you mind telling us then in your opinion with 


regard to Plaintiff's Exhibits 6-A, 6-B and 6-C why the com- 
pany there involved quit making the sauna bath? 
A 6-A, B and C. 


Q ‘Those exhibits came into evidence rather quickly 


[26]32 
and the letter that I speak of is a communication to Mr. 
Billings, vourself, from Mr. Richard Linberg where he advises 
that they have discontinued the sale of the item. Now what I 
asked you, sir, I would like to know if you have any idea why 
they discontinued the sale of that item. 

A They discontinued sale of the item because they vere 
put on notice by our attorney. 
Q Although it does not state so in the letter, is that 
correct? ! 
A I have not read the letter. 
Well, could we hand up a copy of the letter? 
THE COURT: I think it is a little far afield 
somebody else has done. 
MR. LUPO: Yes, Your Honor. 
BY MR. LUPO: 
1e} I would like you now to take a look at a copy of 
the Cosper patent which is part of Deans Exnibit l. 
THE COURT: Just a moment. I don't think this 
witness has been qualified as a patent expenth he didn't give 


expert testimony. 


MR. LUPO: Yes, Your Honor. He did state that he 


felt -- 
THE COURT: He didn't give expert testimony and I 


don't think you should examine him as an expert. 


Q May I ask you, Mr. Billings, since you are familiar 


the manufacture of these items, in what colors do they 


these cabinets? 


them in several different colors -- blue, what 


tn 


there, candy apole red, beige, turquoise, pastel 


Fine. Now, Mr. Billings, do they ever make the 
that cabinet the same color as the remainder of the 
Hes the Plaintiff ever made that seam the same 

MaGe the what? 

g The seam. Over on this cabinet here you have a 
white seam on a blue cabinet. Have you ever made those 
cabinets with the seam the same color as the remainder of 
the cabinet? 

A Yes, we have. 

THE COURT: I would not spend too much time on 
cross examination. 

MR. LUPO: I have no further cross examination. 

THE COURT: Very well. You may step down. 

Anything further?. 


Plaintiff rests? 


MR. RAPTES: Plaintiff rests. 

THE COURT: Does the pefendant have anything? 

I will be glad to hear oral argument if you wish to 
argue the matter. In the course of your argument I would like 
to have you state how you contend vour structure a@iffers from 
the structure of the prior art. 

MR. RAPTES: Yes, Your Honor. 

I will get into that immediately then. Of course 
for a design to be patentable the whole appearance is taken 
into consideration rather than the minutia. 

THE COURT: Of course. 

MR. RAPTES: May I ste over -—- 


THE COURT: No, just answer my question. I would 


like to have you point out sometime in your argument, not 


necessarily this minute, as to how you contend the Plaintiff's 


cabinet differs from the prior art. Explain it. You know, the 
reporter cannot get what you point to in her notebook and it 
will not be in the record. Now you just explain what you con~ 
tend is the difference. 

MR. RAPTES: Well, basically it is a question of 
whether it is obvious or not over the orior art. 

THE COURT: It is what? 

MR. RAPTES: It is obvious or not. ‘this is the 
reason the Patent office -~- 


THE COURT: No, you are not answering my question, 
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think. Mv question to you is, In what respect do you 
the Plaintiff's patent or the Plaintiff's invention 
from the orior art? 

MR. RAPTES: The Plaintiff's application, the desi 
ion differs in the overall apvearance in the fact that 
throughout the cabinet. The door curve is 
the side, over the top, and around slightly to the 
There is a slow curving slope to the front of the doo 


THE COURT: But isn't that also true of the prior 


TES: The vrior art, if you will notice, has 
really has four planes on its surface which inter 
can see an intersection of a vertical line and a 


horizontal line. 


THE COURT: Yes. 


MR. RAPTES: The door is mainly composed of several 
intersecting angles. At the sides of the door you will 
notice a flat vertical surface which then curves into that 
piano hinge which is very prominent on the door of the Cosper 
unit. 

THE COURT: You mean, do you, that the Plaintiff's 
structure has a continuous curve whereas the prior art struc- 
ture has its curvature broken up, is that it? 

MR. RAPTES: Yes. 


THE COURT: Is that the difference? 
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MR. RAPTES: Yes, that is a basic difference. 
Another difference which is aoperents the door is 
hinged onto a flat surface, front surface, of that cabinet 
whereas the front surface of the Plaintiff's cabinet is curved 
ana the door is curved along that front surface. 


THE COURT: Very well. 


that the Plaintiff's design is of a teardrop shape. 
Your Honor, I went into the Lavern case in my brief 


and quoted liberally from that case. 


THE COURT: I have read your brief. 


MR. RAPTES: Yes. I would probably ‘be repetitious 
at this stage then but the salient point in the Lavern case 
is basically the test of obviousness, is a visual test to tne 
ordinary intelligent man looking at both units. 

THE COURT: That is just it. that is the test I 
was mentally using and that is why I asked you to tell what 
was the difference between the two designs. 

MR. RAPTES: The other point I maeTGo bring up at 
this stage is the evidence we submitted with respect to the 
commercial success of the unit and the copy. Now I have 
cited cases in my brief with respect to COnmareNes! success. 
I think I would submit that copying is a great form of 
flattery and in this case here was a successful design and 


we had competitors that copied it. Basically the only test 
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is the visual test, is the one obvious over the other. 
I might add the question would be, would a consumer 
| be confused between the two cabinets? We submit there would 
be no confusion whatever, it is an entirely aifferent design. 
Lupo. 
Honor, I would agree with Mr. Raptes 
is inherently a visual one but I believe that it 
js also very important to remember that the Examiner and the 
Boara of Appeals in this case did not have the opportunity to 
look at the two cabinets which you see pefore you. The Patent 
office is restricted to the record that was before it and that 
recoré is showm in Defendant's Exhibit 1 to be the drawing 
Plaintiff's design application as well as the draw- 
n the vatent of Cosper. 
Hie submit, Your Honor, that a visual inspection of 


those drawings, particularly the Cosver drawing as compared 


to that cabinet sitting over there, will show that the drawing 


much more closely resembles that drawing of Plaintiff's 
design. 

Also I would like to point out, Your Honor, in line 
with our cross examination that one of the Plaintiff's exhib- 
its, either 3 or 4, which we are not certain as to which it 
is, shows on page 2 a white seam and a white cabinet. Now 
again if the test is inherently visual, this seam is prac~ 


tically non-distinguishable from looking at this drawing. 
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So in looking at the two cabinets you again see basically the 
same thing. 
One other point 
Pastes 


2a 390 states that seconéary consicera- 


that evidence of 
commercial success is admissible but it is weighty only in 
close cases where there is a doubt as to whether there is an 
invention. : 

MR. LUPO: Yes, Your Honor. 

The last point I woulG like to make pencers the 
Plaintiff's case. He relied on Lavern versus Lavern. I 
would like to state that in Lavern there was only a single 
reference, there was no showing of the aifference: Here we 
have a secondary reference which does show that reference to 
the curved seam and that the physical differences in Lavern 
between the prior art chair and that which was on appeal 
were much more noticeable than they are here. The Lavern 
court also mentioned specifically the case we relied on in 


our opening statement, the in re Johnson case, and made it 


quite clear that the facts there were clearly distinguishable 


from the Johnson facts. 
I have no further comments, Your Honor. 


THE COURT: Do you wish to say anything in reply? 
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MR. RAPTES: Your Honor, if I may, I think the Lavern 
case is pertinent. I Gon't know if you had a chance to look at 
it but they do have the drawings of the two chairs in the 
reportec Gecision, and if you would like to look at them to 
notice the cifierences involveaG there -- 

= COURT: For what point ere you citing that? 
That is our basic case. 
‘hat is your point? 
TES: I wanted you to see the difference in 
the two chairs in that case where they did issue the patent 
+ sarticular Gesicn. 
I mean for whet proposition of law are 
The case basically dealt with the 
obviousness question which they resolved down to the visual 
test, and in this I am merely trying to compare that case 
where there were two chairs that were very sinilar yet they 
helé that cGesicn was patentable. I thought maybe it might 
hel> you to make comparisons with these two cabinets. 
OPINION OF THE COUPT 


THE COURT: This is an action under 35 U.S. Code 


145 for a review of the decision of the Patent office rejecting 


an application for a design patent on a steam bath, the 
application being No. D2065 and filed on April 29, 1966. 


Substantially the design consists of the outer 


[34] 40 
appearance of the article of manufacture itself and the 
patentable feature is said to be the particular kind of a 
curve of the door of the steam bath. The Court sees no reason 
for differing from the decision of thabeatene Oftiice that 
there is no patentable distinction between the vrior art 
reference, patent to Cosper issueé on Marcn 21, 1°61, Desion 
No. 189951, and the applicant's Gesicn. 3 

Both the Examiner of the Patent office and the Board 
of Appeals of the Patent Office held that in view of the prior 
art the subject matter of the application is obvious toa 
person reasonably skilled in the art. In other words, the 
difference petween prior art structures and the structure of 
the applicant is in the particular shape ox type of curve. 

It seems to the Court that that is a matter of ordinary 
mechanical skill in the particular line of work and could be 
worked out as a matter of routine. 

The Board of Appeals added the observation that 
design patentability cannot be predicated on a design which 
is so slightly different from the prior art that close exam- 
ination is required to reveal differences. The Court sees 
no reason for reversing the decision of the Patent office. 

The Court might add this additional observation, that entirely 
irresvective of the prior art the Court views this alleged 


invention as not the product of the inventive faculty at all 


but the product of ordinary mechanical skill. 
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Counsel may submit provosed findings of fact and 


conclusions of lav. 


Judgment will be rendered dismissing the complaint 


on its merits. 
(Shereuron, at 2:22 o.m., the proceedings in the 

forecoing matter were concluded.) 
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DEFENDANT'S EXHIBIT 1 4 


United States Patent Of5C€ est wane 


189,951 
STEAM BATH CABINET 
Dale L. Cosper, 710 N. Brookfield St, South Bend, Ind. 
Filed Mar. 8, 1960, Ser. No. 59,669 
Term of patent 14 years 
(Cl. D83—1) 


DEFENDANT'S 


EXHIBIT 


_ Des. 189,951 


rack 2 


Figure 1 is a front perspective view taken from the top 
and from the handle side of a steam bath cabinet em- 
bodying my new design; 

Figure 2 is an elevational view of the handle side of 
the cabinet of Figure 1 on an enlarged scale; 

Figure 3 is a top plan view thereof; and, 

Figure 4 is an elevational view of the hinge side of 
the cabinet. ) 

I claim: . 

The ornamental design for a steam bath cabinet, as 
shown. 


References Cited in the file of this patent 
UNITED STATES PATENTS 

D. 119,943 Shumaker Apr. 16, 1940 

180,328 ~ July 25, 1876 
2,108,268 Feb. 15, 1938 

- OTHER REFERENCES 

Domestic Engineering, August 1958, page 68, bottom 

left. 
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Mfahey EXERCISING and REDUCING EQUIPMENT! 


Here's your chance to get in on the ground floor of the 
hottest’ merchandising field in America today —‘‘do-it- 
yourself’ home reducing! 


Since 1893, MacLEVY- FIGURAMA equipment has been 
foremost with professional salons, health clubs, gyms! 
Millions of dollars have been spent to make MacLEVY 
the world’s best-known, best-selling reducing and exercise 
products! Now, once again, MacLEVY leads the way with 
everything you need to set up a reducing and exercising 
separtment in your store! 


there are 28 world-famous MacLEVY products retailing 
‘rom $3 to $995. Your profits on most items are up to $0! 


STREAMLINE STEAM BATH 
siete pretessione results, plugs in anywhere without 
onvtallation! 


MacLEVY SLENDERCYCLE 


NO HEAVY INVENTORY! basy-tochandle, fascmes ing. 
MacLEVY products can be sold direce from RREE 
MacLEVY-FIGURAMA catalog 
play samples’ 
WE DROP-SHIP! On big items. vou take the orders, Your 
get che profir, MacLEVY does the resc 


of trom space-saving dis 


Men and women everywhere including many of tour 
customers — are spending one billion home 
reducing and exercise equipment. To find out how casv it 
isto get your share of this booming market. use CLIP 


AND MAIL THIS COUPON TODAY! 


dollars on 


SCIENTIFIC LITRARY 
JUL 18 1958 
U.S. PATENT OFFICE 


MacLEVY ROALER MASSAGER 
~ tulty-motorired, completely a¢justadte aid te 
spot reducing’ 


America’s MODERN, 


CONVENIENT AUTOMATIC EXERCISER! 


Forst time offered fer Sporting Goods Store Sales’ 


Motor-driven actions scientifical! 


simulate 


bicycling, rowing, riding and swimming 


“Werks out” 


NYORAULIC ROWING MACHINE 
wsed for training and conditioning by college 
crews, gyms, salons. 


FREE! WITH FVERY 


OPMONSTRATOR MODEL THE 


rAMOUS MacLEVY BUSINESS 


SYNEEM! Complete business outline 


metuding tested sales aids... plus hun: 


dicus of dollars’ worth of promogen Name 
moat, manuals, photos and merchandise: = 
Sore 
oy pres. ererything you need to 


make a sale out of a prospect... Riven 


woven ABSOLUTELY FREE! 


body without strain! 
Automatic ‘y h.p. moter. Oval speed controls 


189 Lexington Avenuc, New York 16, N.Y. 


YES! Rush me my FREE MachEVY catalog and FREF display material 
full details of the MacLiVY MERCHANDISING Pl AN! 


HOME VIBRATORY BELT 
a standarc stem on professional gyms 
super-coavenient tor home use! 


GET YOUR FREE MacLEVY CATALOG! 
CLIP AND MAIL THIS COUPON NOW! 


Sporting Good Division, Mach EVY ASSOCIATES, INC 


i opt, SP.78 
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DEFENDANT'S ENHIBIT 1 - EXAMINER'S ANSWER 
Examiner's Answer 


This is an appeal from the rejection of the following 


The ornamental design of a steam 
bath as shown and described. 


The references of record relied upon are: 
D. 189, 951 3-1961 Cosper D 4-4 


The Sporting Goods Dealer, July 1958, page 59, Steam Bath at 
upper left (Copy in Scientific Library). 


It is noted that the rejection has been appealed despite 
the fact that it was not made final. However, since this application 
is a continuation-in-part of an earlier filed application and was 
rejected on the same prior art, appeal at this time does not appear 
to be premature. 

THE CLAIMED DESIGN 

Appellant's calimed design for a steam bath is a 
cabinet which is comprised of essentially vertical side and rear walls, 
and a front which is tapered from bottom to top. The top and bottom 
are substantially flat while the sides, rear, front surface and door 


are gently curved, or "molded", and all surfaces except for the door 


blend into each other as curves. The door follows the curved contour 
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of the front, and extends over a small portion of the ancuate opening 
in the top. | 

THE PRIOR ART 

Cosper Patent D-189, 951 discloses a steam bath cabinet 
which is comprised, as in appellant's design, of essentially vertical 
side and rear walls, and a front which is tapered from bottom to top. 
The top and bottom are substantially flat, while the sides, rear and 
door are gently curved, or molded. and all surfaces including the door 
but excepting the front surface blend into each other as eS. The 
top of the door has an arcuate depression which coincides with the 
opening in the ‘ops : 

The Sporting Goods Dealer Item is a eee bath having 
essentially flat sides and top, while the front surface an door taper, 
in unison, from bottom to top and are also curved outwardly. 


THE REJECTION 


The claim has been rejected as unpatentable under 35 


USC 103 over Cosper taken with the Sporting Goods Dealer Item. 

It is the Examiner's position, as stated in the raection! that the 
claimed design and the Cosper design are strikingly seater with 
the differences between them being minor, and further obvious. The 


differences are believed to be shown by the secondary reference, the 
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Sporting Goods Dealer Item. 


In particular. both the Cosper design and the design on 


appeal are substantially the same. Each is comprised of the same 


elements and surfaces, arranged in the same manner: vertical side 
and rear walls, flat top and bottom surfaces, a front which tapers from 
bottom to top, an arcuate opening at the top which extends into the door 
opening on the front surface, beaded edges on the doors and door 
openings. and the proportions of the surfaces are the same. Thus, the 
two designs differ only on the front surface where it meets the door 
the appellant's design being curved. 

The Sporting Goods Dealer steam bath shows that it 
is old in the art to make the tapered front surface of a steam bath 
arcuate and to consequently have the door follow the curve of the 
front surface, or vice-versa. Hence, it is not seen that it would 
be unobvious to a person having ordinary skill in the art to make the 
front surface of the Cosper design follow the arcuate contour of the 
door, in the manner taught by the Sporting Goods Dealer Item. 

APPELLANT'S ARGUMENTS 

Appellant concentrates his arguments on the door portion 
of his design as compared to Cosper. with particular emphasis on the 


alleged “harsh impression due to the many intersecting surfaces which 
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form many angles" of the Cosper design. Appellant also points 
out the flat front surface aspect of the Cosper article. : 

It is believed that appellant is arguing matters of 
degree and not of substance. While the degree of curvature in the two 
designs may be slightly different, the impressions which they convey 
remain the same. It is noted that the reproductions of the Cosper 
Figures 1 and 2 have had straight lines superimposed. A study 
of the Cosper Patent will show that all exterior surfaces of the door 
are arcuate, and more importantly. convey this effect. It should be 
noted that the shading on the door as shown in Figures 1, 2 and 3 


- definitely indicates the door to be arcuate in both vertical and 


horizontal aspects and, as shown in Figure 2, the outermost vertical 


edge is a slow, intergrated curve. 

The Examiner agrees that the front surface of the 
Cosper cabinet, in the area where it joins the door, is flat. but it 
is believed that the obviousness of making the rear of the door 
arcuate and consequently the front surface of the cabinet is evidenced 
by both the front surface of the Cosper door and by the Sporting Goods 
Dealer Item. The fact that the Cosper door outer surface and all other 


surfaces of the article are arcuate is believed to be evidence that making 
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the sole flat surface thereof also arcuate would be obvious. 
Nevertheless, as stated in the rejection, the teachings of the 
Sporting Goods Dealer Item are believed to be valid for making the mating 
surfaces of the cabinet and door uniformly curved. 

Appellant contends that the issue herein is in line with 
the decision of the CCPA in In re Laverne and Laverne, 148 USPQ 674. 
The rejection is not seen to be contrary to this decision because (a) 


the over-all appearance or impression created by the instant design 


remains strikingly similar to the Cosper design. (b) the differences 


between the two designs are limited to only one surface of the five 
which ere visible, and (c) a secondary reference is cited and applied 
to show that the difference would be obvious to a person having 
ordinary skill in the art. 

APPELLANT'S ADDITIONAL ARGUMENTS 

It'is alleged that the instant design has found commercial 
success and that competitors have copied the design. The latter 
allegation is immaterial to the issue on appeal. 

The statements alleging commercial success are only 
allegations since no evidence was submitted with the affidavit filed 


February 28, 1967. Nevertheless. since the issue of obviousness 
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over the prior art is not in doubt, commercial success has not been 
considered. In re Kemper M. Hammell, 811 O.G., 8. 

For the foregoing reasons, the final rejection of the 
claim as unpatentable under 35 USC 103 is believed to be proper and 


in order. 
DECISION OF BOARD OF APPEALS 


We have carefully reviewed the record herein and as 


a result thereof we find no reversible error in the Examiner's 


holding that the subject matter of the claims on appealis made 


obvious to one ordinarily skilled in the art by the prior art. 
x x * * = * * * 
We need to add nothing more to what the Examiner has 
stated, except to point out that design patentability cannot be 
predicated on a design which is so slightly different from the prior 
art that close examination is required to reveal the differences. 


The decision of the Examiner is affirmed. 
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EXCERPTS FROM PLAINTIFF'S EXHIBIT 1, FILE WRAPPER OF 
HORTON DESIGN PATENT APPLICATION SERIAL NO, D-2065 
SPECIFICATION 
To the Commissioner of Patents: 
Your petitioner, Howard P. Horton, a citizen of the 


United States and a resident of Sarasota, Florida, whose post office 


address is 1154 Westway Drive, Sarasota, Florida, prays that letters 


patent may be granted to him for the term of fourteen years for the 
new and origina! design for 
STEAM BATH 


set forth in the following specification. 


Be it known that I, Howard P. Horton, have invented a 
new, original, and ornamental design for STEAM BATH, of which the 
following is a specification, reference being made to the accompanying 
drawings, forming part hereof. 

Figure 1 is a perspective view of a steam bath showing 

my new design; 

Figure 2 is a perspective view of the steam bath with 


the door open; 


r4 
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anf 

- Figure 3 is a top plan view thereof; 

—° 

9° Figure 4is a vertical section taken along lines 4-4 


of Figure 5; 


R Figure 5 is a front elevational view; and 

: Figure 6 is a right side elevational view of the 
invention. : 

¥ 4 

7 This is a continuation-in-part of design application 


serial no. D-85, 812, filed June 21, 1965, now abandoned. 


° I CLAIM: 


The ornamental design of a STEAM BATH as shown 


and described. 
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But take advan 
pires. Our low price of $187.09 j 
effective December 7, the price wi 
unit was designed to sell. 


EXTRA SAVINGS are yours 


This makes the total savings over 


DON'T WAIT ! ! send your order TO 
few short days, you'll sparkle wi 
friends will admire and envy. 


Yours for MORE FUN OUT OF LIFE, 


Customer Serfitices 


P.S. 


SPECIAL INTH 


n save more than $50.00 on the pu 
tne newest item in the Battle 


tage of this bargain be 


, too - - because we 


DAY : 
th a new ZEST FOR LIVING that all your 


At this special introductory price, we cannot 
December 1, 1967 budget terms wil 
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* EQUIPMENT COMPANY 


STREET © BATTLE CREEN, MICHIGAN 49016 


Area Code 616 WO 26183 


rchase of a 
Creek line of 


or LIVING - - with luxurious bene- 
= dollars or traveled to Finland 


jally enjoy your SAUNAMIST cab- 
and a cool shower after, will 
- - ready to face the evening 


satisfied with the SAUNAMIST - - 
L. After it arrives, use it for 
if you wish). And at the end of 
every way, simply send it back - - 
prompt refund of your purchase price. 
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fore the special introductory offer ex- 
s good only until November 30, 1967 and 
11 be $229.50 - - the price at which this 


are paying the shipping charges. 
$50.00 as we normally quote f.0.b. factory. 


We will ship at once, and in just a 


offer budget terms. After 


1 be available at the $229.50 price. 
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Here’ s something © A portable SAauuAa cabinet that 


‘The ProSavuna is a must for 
every home interested in family 
health. Soothing steam Opens and 
“cleanses skin pores, helps relax 
tense muscles, calms nerves, drains 
excess water from fatty tissues. 
Thousands of overweight people are 
Enjoying the benefits of steam baths 
every day. No plumbing or installa- 
tion makes the Pro Szuna per- 
fect for home, office, gymnasium, 


OTHE 


ATIC 


Merchandising at its Best 


BUNA 


can afford to enjoy. 


@ Completely portable, move it any- 
where you want. 

@ Built-in thermostat for perfect 
temperature control to suit your 
individual desire. 

@ Contour seat is adjustable to + 
positions. 

@ Door opens wide for easy access. 

@ No plumbing or Installation—just 
Plug into any 110-120 volt, 60 
cycle, AC outlet. 


P.O, BOX 1014 
EL MONTE, CALIF. 


SPECIFICATi 


CONSTRUCTION: 


CABINET SIZE: 
SEAT: 
COLORS 


CONTROLS: 
HEATER: 


SHIPPING WEIGHT: 


aa 

DUAL DRY HEAT 
OR 

STEAM HEAT SAUNA 


‘ou 


ONS 


Fibergiess 
4S" high, 26 1/2" wide, 


P 
Flexible Vinyi 
Buff, Aquo, Petal Pink, 
Avocodo, White or Black 
with Gold. 
Automatic timer ond thermostat 
1485 Watts, 110 = 120 Volts 
Approximately 75 Ibs. 


ane 


Would You Like to Have the Finest Portable Sauna 
for Your Guests — That requires No Plumbing? 


AVAILABLE 


BI bound volume 


"SINCE THE DAYS OF THE ROMANS . . . Steom Boths hove 
teen the source of Reloxction, Hecith, enc Seouty. With 
the PORTA-SAUNA you cen enicy the luxury of your own 
Steam Both in the privecy of your home or office. 


Steam Baths hove endured throush the eges becouse it is 
the Notural Woy to . - - 


* RELAX 
* HELP CONTROL WEIGHT 
% CLEANSE YOUR SKIN OF BODY POISONS 
__& SMOTHES TIRED. ACHING MUSCLES - 
% SHAKE THAT “MORNING AFTER” FEELING 


oF steam bath makes wou feel good 
look your ev! 


MEN LIKE THE NEW VITALITY 
WOMEN, THE PHYSICAL RADIANCE! 


vg 


er a te [ 


te , a 
2am ‘Rath: date back manu thousands of years, the Porta-DSauna 


chizas f 


PORTA-SAUNA is comfortable * PORTA SAUNA is designed for 


the cabinet door hes a modded 

thin rest” for your complete reloxc- 

... and our sect is contoured 

b fit. The three position cdjustcdle 

at permits o person of any size 76 
se the Steam écth comfortably. 


convenience... Lightweight — Port- 
cble — Compact. Ecsily moved to 
any iocation. 

* PORTA-SAUNA uses ordinary 
110 Voit electrical ovtlet — nce 
special wiring needed ...no plumb- 


wesh as Sprung” and completely modzz. 


* PORTA-SAUNA is a tough, 
strong, fiberglass construction . . . ab- 
solutely safe, completely watertight 
ond maintenance free. it wili not rot, 
rust or corrode. Metcl parts are 
stainless steel, cluminum, or chrome 
picted. 


ing eithe:. 
AVAILABLE iN FOUR LUXURIOUS COLORS 


GREEN, WHITE, BEIGE, BLUE 


MANUFACTURED BY 


#& PORTA-SAUNA HAS A FULL ONE YEAR 
GUARANTEE AGAINST DEFECTIVE PARTS 
AND WORKMANSHIP. 


PATENT APPLICO FO" 


BEST COP’ 
from the origi 


JUST PLUG ITIN... 


PORTA-SAUNA uses any ordinary | 10-volt peers. 
outlet. No special wiring needed. Yes. 


. just plug 
it in. 


PORTABLE .. EQUIPPED WITH CASTERS 
PORTA-SAUNA is lightweight — portable — 
compact. Easy to move to any location. 


NO SPECIAL PLUMBING NEEDED ... EITHER 
PORTA-SAUNA has oa safe self-contained Steam 


Generator. Merely pour-in ordinary tap water, set 
uh timer, and your own personal steam bath awaits 


. RELAX. 


YOU OWE IT TO YOURSELF TO OWN A PORTA-SAUNA 
This beautiful fiberglass PORTA-SAUNA permits you to enjoy the benefits of o LUXURIOUS Steam Both in the pri- 
‘acy of your home or office . . . anytime you want to RELAX . 


fight, and controlled oreonewntaniy for satety. The Sores SAUNA automatically turns ere off when the time 
‘ou set for your steam bath has elapsed. 


. Equipped with an automatic timer, indicator 


ee ee ee 


“ LADIES 


‘RELAX 
Your “‘Hair-Do" is safe when you use Helps controi weight. Makes you feel 
~a PORTA-SAUNA. ——————— FTF good, look younger... 


4S” HIGH 


at 


WIDTH SKS “DEEP 


COMPACT . . . YET ROOMY 


Rolls thru any standard door with 
space to spare. 


Y AVAILABLE 
val bound volume 


EEE Bak aba 


BEST COF 
from the orig 


PAWN lehek 1.68 VIS GG 


Y AVAILABLE 


inal bound volume 


FINDINGS OF FACT 


Findings of Fact 


1. This is a civil action brought by plaintiff under 35 USC 145 
seeking an order authorizing defendant to issue a design patent on 
plaintiff's application Serial No. Des. 2065, filed April 29, 1966, 


t 


entitled "Steam Bath.’ 


2. The only claim is for "The ornamental design of a STEAM 


BATH as shown and described." 


3. The application contains six different views of plaintiff's 
steam cabinet, which may be described as having substantially 
vertical side walls and back wall, with the whole front wall taking the 
form of a backwardly sloping door. The inside of the door is formed 
to a curved surface and the seam between the door and the cabinet has 


a gently curved appearance. Also, all corner regions are rounded, 


such as to impart a teardrop” impression according to plaintiff. 


4. The prior art relied upon by the examiner and Board of 
Appeals in rejecting plaintiff's claim consisted of the following: 


A - The patent to Cosper, No. Des. 189,951, granted 
March 21, 1961. 


FINDINGS OF FACT 


B - A publication entitled "The Sporting Goods Dealer", 
page 59 thereof, steam bath at upper left, dated 
July 1959. 


5. The patent to Cosper discloses a steam bath design which 
may be described as having substantially vertical sidewalls and 
backwall, with the front wall door slanting back as does plaintifi's. 
The inside of the door is formed to a flat peripheral surface and the 


seam between the door and the cabinet has a flat appearance. 


6. The "Sporting Goods Dealer" publication is directed to a 


_ steam bath design wherein the inside of the door is formed to a 


curved surface and the seam between the door and the cabinet has a 


gently curved appearance. 


7. The examiner and Board of Appeals held that the plaintiff's 
design was unpatentable over Cosper in view of the ''Sporting Goods 
Dealer" publication under 35 USC 103. Both concluded that plaintiff's 
design would be obvious to one of ordinary skill since a curved door 
seam was known in steam cabinet design art, as evidenced by the 
"Sporting Goods Dealer" publication. That publication was considered 


suggestive of modifying the flat door seam of Cosper to a,curved shape, 


§. The'Board of Appeals further stated that "We need to add 


nothing more to what the Examiner has stated, except to point out that 


design patentability cannot be predicated on a design which is so 


@. Attrial, the plaintiff introduced into evidence an actual 


steam bath embodying his design, as well as another steam cabinet 


substantially corresponding to that shown in the Cosper patent. Thus, 


1 side-by-side visual comparison has been made by the Court. 


= 


in addition to comparison of the respective drawings. 


10. Plaintiff also adduced testimony indicating that there had 
been a promising number of authorized sales of steam cabinets 


aintiff’s desing, at least until alleged copies thereof 


by others appeared on the market. 


11. Upon consideration of all the evidence, the Court agrees 
with the Examiner and the Board of Appeals that plaintiff's claimed 
design includes no unobvious differences over the prior art, 


principally the cabinet design of Cosper. In view of the prior art, 


JUDGMENT 


plaintiff's design would have been obvious to a person of ordinary 


skill in the art, viz. that of designing steam baths or cabinets. 


Conclusions of Law 


1. Plaintiff is not entitled to a design patent under 35 USC 103. 


2. The complaint should therefore be dismissed. 


/s/ J. Holtzoff 


June 18. 1969 


Judgment 


This action came on to be heard at this term and ‘thereupon 


consideration thereof, it is this 18th day of June, 1969. 


is hereby dismissed, 


ADJUDGED that the complaint be and it 


with costs assessed against plaintiff. 


Is/ J. Holtzoff 


NOTICE OF APPEAL 
Notice of Appeal 


Notice is hereby given this 15th day of August, 1969 that 


Plaintiff, Howard P. Horton hereby appeals to the United States 


Court of Appeals for the District of Columbia from the judgment of 


this Court entered on the 18th day of June, 1969 in favor ot 


Defendant, Commissioner of Patents against said Plaintiff. 


No. 23,493 
Ee 


IN THE 


Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 


HOWARD P. HORTON, 
Plaintiff-Appellant, 


EDWARD J. BRENNER, 
Commissioner of Patents, 


Defendant-Appellee. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR PLAINTIFF-APPELLANT 


M. TED RAPTES 
Attomey for Plaintiff-A ppellant 
1911 Jefferson Davis Highway 


Arlington, Virginia 22202 


Of Counsel: 


MILLEN, RAPTES & WHITE 
Arlington, Virginia 22202 


Sennen 


THE CASILLAS PHESS, INC 1717 K Street, No W.- Washington, 0. C 223-1220 


aAcxermans 


REFERENCE TO RULINGS 
The District Court issued an opinion from the bench 
which is re; juced in the Appendix at pages 39-41, its judgment 


ge 70, and its Findings of Fact and Conciusions of Law at 


pages 67-70. 
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The present case has not been before this Court under any title, 


UNITED STATES COURT OF APPEAI 


THE DISTRICT OF COLUMBIA 


HOWARD P. HORTON, 


Vs. 


Appellee - Defendant 


Appeal from the United States District Court i 
the District of Columbia 


BRIEF FOR HOWARD P. HORTON 
PLAINTIFF - APPELLANT 


STATEMENT OF 
FOR 


The District Court erred in holding that the appellant. 


Howard P. Horton, was not entitled to a design patent under 


35 U.S.C. 103. The District Court erred in the interpretation 


mot in view of the prior art. 


rrec l 


The ultimate issue in this 


Gesign is obvious or not under 35 U.S.C. 


e the question of 


1, filed a design 
pril 29, 1966 in the United States 
steam bath cabinet which 


The 


An appeal was I he Patent Oifice Board of 


Appeals on October 25, 1966 and in its decision dated 


October 18, 1967 (App. p.50) affirmed the decision of th 


Examiner (App. pp. 45 


A civil action (App. pp. 2 to 7) unde 


of 35 U.S.C. 145 was duly filed against the Commissioner 


Patents in the United States District Court for the District oz 


Columbia and atrial was held on June il, 1969, the 


transcript of which is reproduced in the appendix at pages 8 
through 41. The District Court made Findings of Fact and 


Conclusions of Law (App. pp. 67 to 70) hoiding that appellant 


was not entitled to a design patent under 35 U.S.C. 103, and 
in its Judgment (App. p. 70) dismissed the complaint. A 


Notice of Appeal (App. p. 71) was duly filed in this court, 


The invention sought to be patented involves a novel 


design for a steam bath cabinet. The design is depicted in the 
drawings (App. pp. 53, 54) submitted with the appellants 


patent application, At the trial, an actual cabinet embodying 


the design was presented in evidence as Exhibit No.:2 (App. p. 20). 


hxaminer 


On tO reuse Sx c appellant 


embodied 


General Rules of this court. 


The trial court in holding in Conclusion of Law 1 
appellant was not entitled to 4 design patent gave its 'reaso 
in its opinion (App. pp. 39 to 41). 
reasoning set forth in the opinion ang th 
of the test for obviousness unde 
the trial court reasoned tha 
view of the prior art, specifically the Cosper 
No. 189, 951, in that ordinary mechanical skill was involved 
and the appellant's design could be worked out as @ 


routine. 


ARGUMENT 


Appellant respectfully submits that his design for a 


steam bath cabinet is not obvious in view of the prior art and 


is therefore entitled to patent protection. 


Patentability of designs is provided for in the Patent 
Statutes in 35 U.S.C, 171 which reads: 


"Whoever invents any new, original and ornamental 
design for an article of manufacture may obi ain a 
patent therefor, subject to the conditions and 


requirements of this title. 


ad 


the cuestion of obviousness uncer 35 U. 


view Of the prior art cited 
> Gic not refer to any other 


rejection the District Court proceedings. Accordingly, 


pores ores 


eg 


the itty issue, 


s between the subject 
patented and the prior 


hat the subject matter as a 


> been obvious at the time 


ng of the Knotty issue of obviousness 


iat 


With respect to the prior art, it must pertain to the 


=) 


ornamental design art since the inventors of desi 


With respect to (2), the 
the immediate thought would be that it would be one who is 
skilled in the field of designs. However, the courts have 
determined that it need not be, reasoning that the test i 
inherently a visual one and no specia 
determine what things look 
ditterently. In re Laverne ¢ 
(1966). Further, as statedin In re J 
(1949), the judge is considered as an" 
test of patentability resides a ubjective standard in the mind 


of the judge. 


With respect to the subj 


gn be viewed as a whole 


patented, it is imperative that the desi 


and not merely portions of it when comparing it with the prior 


However as 


rOompDar 
Cor ~ 


involve 


rm 


in dete a 


characterized in its overall ornaments 


teardrop shape with all ju 


m. and door being curved 


ing 


taat ne cesignec the cabinet wi 


with the 
"eran? A 
marketable (App. p. 


smooth effect which 


ve ani 


well as utilitarian (App. p. 20). Itis 
were sub 


1etically pleasing 


gn be appreciated. 


Office involves the 


1 Patent 


impression of boxiness due 


to its many intersectin 


rns in m 


es, and with 90 degree tu 


tent Office also cited The Sporting Goods 


44) to show a cabinet having 


ovide for the deficie: 


who discloses a front flat surface in the area where lt } 


inding of Fact 6 also found that the coor o? 


A careful look at 
that there is no door. The 
material having a curved zip 


of Fact 6 is erroneous and the cabinet ot 


not pertinent as prior art. 


The District Court in its opinion finding th 


routine . 


tae allegec invenclo 


guipment Com) 


a brochure of 


also copied the appellant's cé 


OO), 


brochure, 


obviousnes 


icxing problem, 


“e to be applied? 


> Guestion of 


to be obtained? 
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As indicia o 


LtTNe OOVLIOUSNeEsS 


COm mercies : 35 WOULG O Involving 
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non-obvious: 
more evi 


TaLRacloOn 


squires 


Geterrination when h the Cosper de 


Ce.e ris. .r.aul i 


y rnechanical ill was involved? 


letermination to be 

designs to ascertain 
perfunctorily change the Cosper 
design. 


be a compelli 


° rurimer, commericea: 


it is submitted 
design is not obvious and the lower court erred 


determination in finding it obvious. 


CONCLUSIONS 


Arguments have been presented wi 
that appellani's design is not obvious in 


It is respectfully 


the judgement of the District Cour 


defendant to 


Of Counsel: 


WHITE 


PROOF OF 


hereby certify that a copy of the foregoi 


ppellani's b f was personally delivered to 


Januar 


